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in the ancient barony of} 
a | formation, were the 
f _ of: Holyrbodbouſfe: Pere underſtood to be 55 
common muirs of the barony, and were poſſeſſed in commo 

bene caſting feuel, feal, ang * by thoſe. who > polled 
lands . 


the other within the bar | 
Nor 10 2 1352, the ab- 


Ver e that at b. 
| s feued out parcels of the foreſay part and 

9 to dffrene p ES. 19 o be YO of the . e E. 

vent; and pa 9 at th anted.feu-rights in thoſe - 
rermis"to the predeceſſors and cole the Earl of Du 

a John Sinclair, and the been of 


After theſe parts had bee 
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mag others, the | ag an che Duke 
Chaſleraule, che predeceſſor of the Duke of ikony and in the 


19 2 charter there is the folluwing dlahſri Cm 
ura, libero introitu et exitu, et cum omnibus alis 
ee de Udertatibus commodlitatibus, - profievis, aſia mentis, 
© et juſtis ſuis pertinen. quibuſcunque, tam non nominatis quam 
„inet, tam ſubtus terra quam ſupra terram, procul et pro- 
pe, ad prædictas terras, molendina, et piſcarias, cum univerſis 
6. pry ne ſuis pendiculis, reſpeQive Pertinen.— to de held oy 
the abbot for the feu- duties therein mentioned. 
About the beginning of the Reformation, the hdg ended 118 
perty and ſuperiority, of this abbacy, under the exception o 
the anterior feu-rights, were reſigned in the hands of the crown, 
in favour of Sir Lewis Ballandine f Broughton ; who obtained a 
charter of reſignation and confirmation, with a Novodamus, and 
an erection into a new barony, to be called the barony of Broughton; 
and in this manner the Duke of Chaſtlerault became vaſſal to Sir 
Tebis Ballandine, then ene the abbot e ern 
of Holyroodhouſe. 
William Ballandine, the fon Wo * -of Sir Lacks. fold tA 
diſponed to James Marquis of Hamilton, the ſuperiority” of the 
whole lands contained in the above-mentioned feu · charter 2552; 
Aug. 1. 1611 upon, which the Marquis, of this date, obtained a charter of re- 
da ban n the crown, with à clauſe of Novodamus, 
_ theſe lands in his favour into a lordſhip, barony, and tegality, to 
2 called in dme coming, the lardfhip, barony, aud: N gf 4b- 
Y 1 7 family of Hamilton having. in this manner, conſolidated 
operty with the ſuperiority, tollowed out the plan of the ab- 
c bats of Holyroodhouſe, by granting fees:from tine to time of par- 
cels of their property, upon different conditions, and in different 
terms. Some of theſe feu+-rights contain a grant in favour of the 
| rs of the particular lands, with parts and pertinent; and the 
righ in favour of others of theſe feuers contain a grant * 25 
and intereſt in the foreſaid muirs per exprefſum. 3 
As by the granting of theſe feus a number of different perfor 
game a e rights, either of common property or of ſetvitille, 
upon the Ly * of rats, #4 and: Wolke erg, and 'theveby- «x 
Sent cr land ,was left uncultirated; ſo, to remove pry 
i * 305 , 
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wil Mr;Robert:Maunter; propiictot-of the lands: of a0 
Elrigh/Qarts of chi-forefaid baroty,) Robert Johnſton —— 
Kad james Beurtidge merchant in Bdindungh; brought en «Alon 


aguinſt tbe Duke pf Hamilton, and others claiming” an intereſt in 


ny 


coftimonty,/.u pon, atc33% partigaent 169 55"libefliag upot that 

and ſatting forth, That chaipur (ery were proprietors of, 
and ſtand. beritably infeft and ſeiſec in the lands ante dthers li- 
belled, and hase been in the .immemorial poſſeſſion of the eom- 
mon mnuirs or commonties lying adjacent thereto, edmtmonly call- 
ed, and known by the name of, ie common mutrs- Gr o e, of 
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£3. 2 % i: a7) ad woda 
_ Wes abt does courſe: bebe d Odalſton Ordinary 4 
a: proof having been led, and;,repgrted, and the ſundry claim 
— gs wer? their title-detida, it from thetice- appeared, 
that the whole of them might be reduced into three different claſ. 
Jess The ficſt claſs contains the feuer Who had feded their lands 
from the abbots of Holyroodhouſe prior to the foreſaid feu right 
in favour of the Duke of Chaſtleranlt in 1552. The ſebond daft 
were ſuch as had procured their feus from the family of * Hamit- 
wa, and whole cis cane grant of their lands wit 


; glb 


ts and pertinents. fl bi 
; — third claſs.confited-of theikeoers of the funny of Hi . 
mily, whoſe: titles contain, in 2 „e e om 3 
grant of an intereſt in the commonty, 4 yg 2 
Kei ved in the following terme: Wich houſes, bergen 
„ moſſes. muita, meadows, tofts, ,ctofcs,' parts, pendicles a 
** pertinents ; together with the paſturage of. cattle, and vi- 
«. lege of commonty, within the bounds of the cdmninoin* wü 
©, Reddingrig and Whiteſiderig, conform to old uſe and Serie 
« belonging to the ſaid lands; and other eee . deco 
by dities uſed and wont.“ „ 16928 
The Lord Coalſten Ordinary, net matul e 16 
pronounced a very long and securgte inter on, determit 
the rights. of the ſeveral claimants ; and his 8 Nr after 
wards reported the cauſe, che fame or Bog e . July 30. 1 768. 
A was pronounced by your Löcaſhi E f 
By cheſe judge ments, che | herizors in the "Roſen 2 
vele ſound ta have rights of common property: dar dp e le 771 
third claſs: were: found to have right io ſervicudes only; ad = 
Am. ; 


10089000) * 269. 4. Wat, 


3 1—9 nr 
© and Beggyhole, bring? all parte, of the? bagomy wy brow a] 
+ have;mmemorially poſſeſſed the muirb of ReddingrigandWhite- 
« 8 as part and pertinent of their reſpective farms; and rhere- 
fore find; That the defender, the Duke of Hamilton, as . 
* „ for of theſe lands, is to be conſidered as a joint 
titled to draw a ſhare in the diviſion, acoording to — 
14 {Re theſe farms ; and find him alſo intitled to a ſhare in the 
* * divifion, according to the valued rent of theſe farms which are 
pari caſu with Gilbert Laurie farm and which are hereby 
a 75904 intitled to be continued: in poſſeſſion of their roſpective ſer 
0 vitudes, till ſuch time as-ſhares-ſhall be ſet off to them as a fore 
* Ad 7 and find; That the:ſhare to be ſet off to the Duke of Ha- 
e milton ſhalt be burdened with the ſer vitudes due to thoſe farms 
« lying within the barony of Abborſkerſe. bich une hereby found 
9 Ae to fervirudes only.” Wer kerri Ni F445 20 th 
The cauſe, in abſente of Lord Coatfin; [way vemitted tothe Lord 
Juſtice-Clerk, to decide what points farther remneined undetermined; 
1:1y 13-1770. and his Lordſhip, upon adviſing memorials; of this date, pronounced 
an inter locutor, which, in ſo * as reſpects the preſemt queſtion, is in 
N And whereas, dy the aforefaid interloeutor of yoth: Joly 
-17.68; the Duke of Hamilton is found intisled to a ſhare im the di- 
1 vilion, according to the valued rent of thoſe farms holding of him 
* which are ia pari caſu with Gilbert Laurie's ; and the aid Gilbert 
© Fauric, and other feuers of Duke Hamikon who are in par; caſu 
ith him, are found intitled to be oon, red in poſſeſſiom of their 
4 nde till ſuch time as ſhares of the eommon ſhall be ſet off to 
5 — ſufficient to anſwer their ſaid ſervitydes; fo makes aviſan- 
F wm, to the Lords;with..theſe queſtions : | Firf; Whether the laid 
e eueis can .oblige Duke Hamilton to divide that ſhare of he com- 
d mon Which Abel] be allocated to-his-Graee, 10 as each feuer may 
- 8 dank the common approps ĩated te him, effeicing-to bis 
fk. es; (989 aden caſg-rthe feuers ge kpres Ac! qivigon, 
* at ale e ſame ought tobe made? 
| heſe queſtions were accordingly reported to your Lordſhips, a 
alſo another queſtion reſpecting che nature of Mr Robert re 
| intere 


63 
e and your 


2d to pronounce the 5 — — interlocutor. © On report 
: Prefident; in abſence he 2 dſtice-Cletk ; 1 
= be ig adviſed the Wempe din eds Gd, That? 
% Robert Hunter bag a 78 of 3 q the 1 880 05 
< | % ic queſtias effteirinig to his Lade gf Mig bar thin” he. 
% his only a ſervitude upon! ſaid) commontics, e850 to His Ha 
a. s of Elrig: And furcher find, That Gert Laurie, aud the other der 
„ fetnders, in, pari c with him, with whoſe ſervitudes Duke 
4 milton's ſhare-in ſaid commontics.is burdened, cann Sent 
« act 1695, invit "againſt the Duke for a diviſion of ph 
«and remit to the Ordinary to proceed accordingly.” 97 
Ihe latter part of this interlocutot the petitioners ag humbl 
beg lea ve to ſubmit to your Lordſhips review. It is a queſtion bly 
very conſiderable importance to. — Ju well as of importance to 
wel in general in point of nt, This proceſs of Hiviſion 
has depended in court for ſeveral years, and has been carried on at 
very great expence ; and if this inteflocutor ſhall be adhered to, all 
that has been done will be of very, little moment. The divikon, 
no doubt, may proceed. betwirt the Duke of Hamilton, and he 
heritors in the Feſt-and ſecond claſſes : hut theſe are few in number, 
and their intereſt in the commonty of ie great value: but as t 
part of the commonty which ſhall be allotred-ro the Duke of Ha- 
miilton, in his own right, and in the ght of the petitioners, 01 
are his feuers in the third claſs, and which will be the moſt confi- 
derable part 5 it ann, in its natural uncul- 
bee Hd el intereſted in it, as well as 
A ym! . bu ee fe WARE DE Go 
45 feſſed, that it i is ry detain, an requires an amendment: but 
tioners humbly h os Lordhips will be of 
the pet it ſtands orherene ; wud if he 0 Lordſhips have 552 
ficient powers, under the authority of ſtatute 1545 to make 
the divifion now ſed. 
The great object of that Nature, was the genera] police ad im- 
vemient of the country, which therefore inticles it to the moſt 
al conſtruction. And it, with ſybmiſſion, appears plain | 
the petitioners, that it was the intendment of that law, 25 
the divißon of all cmmonties which were poſſeſſed 
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ips, of this date, were res 8. 1771. 
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they hall aby righes oh wine, property xrty; or where ſome of ; thoſe 
intereſted had only i of 'f „ ue M01 9 1695 7.970; 


Ii an undeniable fact, chat there are many lange tracts of 
ain different parts of Scotland, which remain in theit pri- 
mitive unceltivared ſtare," fubjecled to ie tvirudes uf this End; and 
rheſe commonties were ſtill more numerous at the! date of! :therſta-: 
rute, in the reg. The legitlardte bannot be ſuppoſed to have 
been ſo ignorant of the ſtate vf the coοntry at chat time, ad not to 
know; that moſt of theſt commonties were burdened with ſer vi- 
tudes of this nature; and therefore, when the legiſlature, meaning 
to provide a remedy for fach national grievance, did authoriſe the 
drviſion of commonties, it cannot eafily\ be preſumed, or imagi 
that it could be intended to exeem from the general rule al 'thoſe 
commonties whereof the property might be found to belong to one 
or more perſons affected with rights of ſervitude in favour of o- 
chers, as no reaſon can be aſſigned for 'authorifing the divifion in 
che one caſe, which does not equally apply to the other; 
It; wich ſubmiſſion, cannot be diſputed, that it is ſufficient to 
conſtitote a commonty, that the uſe of the ſubject is common, in 
conſequence of ſervitudes of common urage, &e, conſtituted 
over it in favours of diſſerent perſons, though the property of the 
ſubject belongs to one perſon only. This is clearly the Naguage 
of the la in the underſtanding of our lawyers, 'particularly aig, 
Stair, Dirleton, &c. And indeed it is likewiſe clearly agreeable 


to 
te language of the ſtatute 1695. That ſtatute makes an exception 
of che commonties belonging to the King, which N the 
whole commonty to be che property of the King; and fo, mnſt 
follow, thax it could only be in virtue of fervitudes conftitured bp- 
on it, that the fame was rendered à commonty; and when this 
ſtatute is general, authoriſing the diviſion of all commbnties, thoſe 
belonging to the King and royal ee ved alone excepted, it is 
plain; that this ſtatute authorifes the divißon of à ſubject, che uſe 
of which has been rendered common by the ſetvitudes conſtituted 
upon it, though the property belomgs to one perſon only, And as 
the ſtatute has expreſsly authoriſed ſuch diviſions to be made, at 
the influnce of um baving intergif, it ſeems from thence neceſſarily to 
follow, that thoſe hoot 7, em: F ſervitodes have a* good title to 
cotnpel fuch'divifions; alchougb, in the preſent caſe, there ſeems 
ſcarce" to be [rootn ftr that queſtion: for although the tutors of 
the Duke of Hamilton may not think chemſelves xt liberty to give 
82 | an 


(7) 


am oerpreſa conſent; yet the petitioners: have good reaſon ta ben 
lieve, that it is their wiſh, that che diviſion ſhould; Saite 
clearly the intereſt uf their pupil thats it ſhould fun if it ſhould 
noti tho ſtunſequanee muſt be, that all that part of the commonty 
which: ſhall be/appropriated to the Duke, muſt remaim in its pe- 
ſeatiuncultivated ate, to the loſs of the) country in general! and o 
thecgreat loſa and detrĩmenti of — —ũä— of 3101 
Neicher daes it, with ſubmiſſion, any argument againſt 
the laſt; clauſe af the ſtatute, is the valuation of the reſpective 
lands or properties of che ſeveral propristors: for although!) the ſta- 
tute has there pointed out the rule, which: in moſt: caſes was the 
fair und equitable rule to be followed ; yet this clauſe af tha ſta - 
tate is not to be ſo literally conſtructeq, as in every caſe to be en- 
clufive of every other rule: on the contrary, caſes may occur where 
it could with no juſtiet be adopted even in a queſtion. amongſt 
thoſe having rights of common property: for akhough the right oi 
every heritor having a right of common property in 2 | cammonty, 
is to be preſumed to be in proportion to the valuation of his e- 
ral lands, yet this is only the preſumptive rule; but here the 
rights of the parties are conſtituted: differently, thẽy muſt have 
acrording $0. the real value nnd extent. of their intereſts. 
Thus, when a man is proprietor of à Whole barony: which! has a 
cbnmonty belonging to it, there is nothing to hinder, tha proprie- 
to do diſpone A part of his ſeveralolands in the barony, and: co 
convey along with it a half, « third, er any other ſhare of the com- 
monty he thinks proper, which may perhaps be triple che inte- 
reſt which the ſeveral lands would have in the commonty, e 
pared with the other lands in the barony intereſtac in the com 
monty; and in ſuch caſe, if a diviſin of the-commonty: was-af- 
ter warde brought, it could wich no tjuſtice : be maintained, that 
ſuch heritor was only intitled to dra a ſhare of the commonty 
effeiritng to the valued rent of his ſeveral lands. - On the contra ry, 
he would certainly be iutitled to draw ſhare of the commanty 
eſſeiring to that right and intereſt ich was conveyed to him hy 
the act and deed of the- proprietor. This, and other inſtanaes which 
might be given, muſt ſatisfy your Lordſtups, that the laſt clauſe of 
the ſtatute, pointing out the valuatiomof the / properties of the dif- 
ferent heritors, is not excluſive of every. other rule; but that aid 
more: was thereby meant or intended, — IEG. 
* ral 


of Har 
contra 
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right, he was intitled to the double thereof. The valued: rent was 


7. 1724. — 


divert and the very ion now in iſſue was moſt ſolemnly determi- 
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ral rule to be followed, when there were no ſufficient data for eſta- 
bluſhing the rights and intereſts: differently: but where the; rights 
and intereſts of the parties had been truly eſtabliſhed by a diſſarent 
rule, that rule, notwithſtanding the foreſaid alauſe in the 
vonld fall to be adopted; as it could neven e — 2 
tendment of the, legillature. to deprive! any. perſon af cen ok his 
juſt rights; which would clearly bei the caſe, if a proprieton inte- 
reſted in a commonty was only to get a ſhare-effering to the l va- 
lued, rent of his lands, when, by the expreſs conſtirution-of- his 


no doubt a very juſt rule of diviſion, where there appeared na- 

thing in the rights of the parties derogatory thereto ; bur where 
the rights of the parties a appeared to be cſtabliſhed. by a different 
rule, full juſtice behoved to be done thereto in the disiſion. ve 
And indeed, with ſubmiſſion, this is very clearly pointed out in 
the ſtatute ieſelf..- Your Lordſhips, who are made the only compe- 
tent judges in proceſſes of that nature, are injoined by the ſtatute, 
he, to diſcas the relevancy, and to determine upon the 027. 2. 

++ intereſts of all parties concerned, and to value — 

4 ſame according 8 the rights and intereſts of wm 
© veral parties concerned py inly ſuppoſing, that there might be 
rights and intereſts of a t nature, which, would. require to 
be differently valued. - And therefore it can with no juſtice be 
concluded from this ſtatute, that although che valued rent is poim- 
ed out as the general cule of divifion, that therefore no diviſion is 
authoriſed under this ſtatute, except where. that rule will apply. 
ingly diviſions hetwixt thoſe. bayi rights of common 
„and thoſe having only rights of have been 
by the court. And indeed, in the caſe of the muir of 
Har Foggoy, the court went ſo far as to ſuſtain. a procely: of diviſion of 
Home. that muir upon the ſtatute 1695, at the inſtance of one whoſe only 
„ jncereſtin har commontywas a ſervitude of paſturage, feuel, feal, and 


ed by ö une 1748, Sir George Stewart contra John Mac- 

zie of Delvin. In the courſe of a diſpute that bad occurred be- 
twixt theſe parties, the court directed the parties to argue this que- 
ſtion, Ho far, in a caſe where there was no common property, 
ee ſuhject Pings Mrs to gy ee > _ 

ded ext [ J. common or ſtatute * Fm hearing 
cauſe, the Lords found, * — 


ile 10} aud ast ft OM 57 1 1. .. »wollot 5d o Stout 181 


gf the! ſeveral Wie ag cin kus endes dhe ess 40; que 
oralxht be divided bet wirt the parties according to their ſbv era 
po elles in thartforfacelt! 5 Ln hor rw run 901 TH 03 421111 
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ſervitudes of paſturape in a commonty, are invitied'tto have parts 
of the-property thereof 'zpproprimedund ſet to them it Bet 
what chey humbly contend is, that when they had the Aperficiel 
vie and poſſeſſion of the ſubject in>vmmon, they are intieled te 
have the ſurface divided, that fo eue them may e e 
ſeverally j reſerving to the proprieto uny or intereſt 
not falling under the ſuperſicial uſey ch as that of wines And 
minerals, Sc.; and that over be whole ſubject after che di- 
vigon, in the fame manner an he -s intitled to joy” it Be. 
fore the divifion. - And accordingly your Lerddhips have been in 
uſe in ſundry proceſſes of divifion;a 7. nor man Fears 
in che diviſion of the commonty Tranent, to ſet apart 
of the commonty ſufficient to anſwer the ufs of thoſe 
2 ſervitudes of feal and. diver} Bec. upon it. — 
do contend for in this eaſe; does in eſſect 2 
That your Lordſhips ſhould ſet apart to eneh bf — 2 
| is Gaitione 40 andwer their reſpeAive des nds, chat if 
joy y the ſame ſeverally, and thereby be free of the 5 
and Aiſcords to which a joint and cmmon 
. ROM ns ib was ou n great ur Ne 
ee! lo Ned ed £0 , 2645 bu $292 4113 7 b t of a 
| "Wah reſpect wo the nom queſtion; we By whar rule the XY 
omght to be made? the chat ſich rü 
de followed, by which — the will be 
to each of them, effeiring to che — ers ke: 15. 
common caſes, the extent of the ſervitude traſt be ket 
the poſſeſſion ; andthe d mot diſpote, chat the 
ben would fall to be conſidered by your E 


equality 
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-Yays Lordſhips-wil 3 to the nature of thenrights 
he, parties. The abbots of Holyreddbouſe;-thevſole: 
of the baron y of Kerſe, and of the commontytin quoſtion, feued 


out. hatcels of theic lands, ; with-pargs and pertanigts-/2ndiimis 55 2, 


| KA Fry chat abbacy:feprd-out this) obe jos 
ed part of he barony to the, Duks\gþChaltlenaatt 7 By this ic 
is plain, hat the feuers * the abbors had a — ug 


perty,in the commonty eſfeiring to their reſpective lands, au the 
Duke of Chaſtlerault had a right of common property in the eam 
monty effeiring to the, lands feued out to him: ſo that if a diviſion 
had been brought bet wixt theſe parties, it is plain, thatſthe proper - 
ty of the whole. commonty would have fallen to be divided amongſt 
the parties according to tbe valued rent of their reſpective lands- 
However, the family of Hamilton, being thus laß che 
whole, barony, excepting ſo far as it had — — 
abbots, proceeded to grant ſundry other feus of parcels — 
rony. Fo, ſome. of them, theſe lands were granted with parts and. 
pertinents, without making any mention of the commomy, which 
arg thoſe in the ſecond claſs above mentioned; and to others, which: 
is the caſe of the petitioners, their lands were granted, withihou-: 
les. biggings, yards, moſſes, muirs, meadows,” 'tofts, croſts, 
4 parts, pendicles, and pertinents, together with the pa — 
' Cattle, and pri vilege of commonty, within the bounds - 
«* common muir of Reddingrig and Whiteſiderig. — — 
4 1%. and privilege, belonging. ts the ſaid lands; ' yo ge ether liber- 
ties and commodities uſed and wont. 
The petitioners ſhall not diſpute, — the ſeveral 
ſervitudes would there fall to be aſcertained: in favour of the re- 
ſpective fevers, by the extent of the poſſeſſion which the poſſeſſors 
of their reſpective lands formerly enjoyed in the co if the 
ſame did appear. But as the poſſeſſors of theſe lands, while the 
property of the family of Hamilton, were all upon an equal foot- 
ing; and as it is natural to preſume, that each tenant would 
have a poſſeſſion in the commonty effeiring to the value of rhe 
ſeveral lands contained in his leaſe; and as there is no proof in this 
caſe that a diſſerent mode of poſſeſſion, was followed; it muſt now 
be preſumed, that the poſſeſſor of each tenement had — of 
the commonty, effeiring to the valuation of his: ſeverak landet and 
W caſe there is 1 — dif- 
ent 
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kerent rolkz Te is plain; that foll juice will be. dene to all 
2 rent the rule df the divified.” The pete 


ers will reallily admit; that as a probf of the poſſeſſiaom befbrẽ the 
date of the feu- rights, at this diſtance of time, cannot be erpect - 


chat a tue more recent ba. 3 der 
1 the meraofy- 1. med * 
beagreeable to the more e before © che. (nr of the 


fea-rights 3 but as there is nochn in the 2 chat pointh but the 
more recent poſſeſſion to be in any reſpect diflerete” Foo, what is 
now contented: for by the petitions, they pede, a, that the 


foreſaid preſumption does ſtand im Full boite ui RG Gercfore 
bambly ſubmit it to your Lordſhips, if che * no rule ought 
not to be adopted as the moſt fair am equtable for adjuſting the 


refpetiave intereſts of the parties. 
+ kris} with fubmiſſion, extremely clear from the conception of 
the foreſaid feu=rights, that although they only imported ſervi- 
tudes, yet the whole ſuperficial uſe of the commonty, which the 
family of Hamilton was intitled to in the right of theſe lands, was 
by-the foreſaid grants conveyed to the petitioners predeceſſors and 
authors reſpectively. They, in virtue of theſe grants, were in- 
titled to a paſturage upon the commonty, equal to what the family 
of Hamilton had enjoyed in the right of theſe lands. The Duke of 
Hamilton, thereafter, could not have put a fingle hoof more upon 
the commonty, on account of theſe lands, than he could have done, 
if he had granted co the petitioners a right of common property. 
It cannot be diſputed, that if the family of Hamilton had not 
ſuch feos, they would have been intitled, in the di viſion, 
to a ſhare of the covramonty, effeiring' to the valued rent of theſe 
lands: and as the petitioners have, in virtue of their rights, the 
ſame ſu al intereſt in the commonty, that the family of Ha- 
milton had in the right of the petitioners lands before the feus 
were granted, che petitioners do humbly ſubmit it to your Lord- 
ſhips, if, in juſtice and equity, they are not intitled to have à ſhare 
of the farfoce allotted to them eſſeiring to the valued rent of rhicir 
reſpeQive lands, reſerving to the Duke of Hamilton his right of 
property ; and in conſequence of that right, any"aſe of the lands 
chat is not inconſiſtent with the ſuperficial uſe to which the peti- 
tioners ace intitled in virtue of their ſetvitudes. ITA mbre equfta 
rule of diviſion can be ſuggeſted, the petitioners NielFchearfolly 
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